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Pursuant to the Court’s May 29, 2008 Order, Plaintiffs Oracle Corporation, Oracle USA,
Inc., and Oracle International Corporation (collectively, Oracle) and Defendants SAP AG, SAP
America, Inc., and TomorrowNow, Inc. (collectively, Defendants and together with Oracle, the
“Parties™) submit this Joint Discovery Update. The Parties continue to make progress on the
discovery issues addressed at the May 28, 2008 discovery conference and are meeting and
conferring to resolve remaining issues.

1. Discovery Limitations

The Parties are discussing three primary limits on discovery: restrictions on the number
of custodians whose documents must be reviewed and produced, use of search terms, and use of
targeted searches. Each is addressed below.

. Number of Custodians

The Parties have not yet reached agreement on a numerical limit of Party custodians who,
in the regular course of their employment, would be expected to have received, prepared or have
custody of potentially responsive documents related to that custodian’s work and that would
{subject to the search term limits described below) require review, The Parties agree in concept
to limiting the number of custodians, provided suitable aliernatives to the responsive custodial
information exist, there is flexibility to identify custodians as discovery progresses and warrants,
and a fair and reasonable agreement is reached regarding how that custodian limitation wiil affect
what, if any, inferences may be drawn from the documents actually produced. The Parties
continue to meet and confer in good faith on this subject, and Defendants have agreed to provide
further information regarding: (a) the timing of production and volume of documents for the
custodians Oracle has initially requested and going forward, and (b) the cost, per custodian, of
reviewing and producing documents, because Defendants intend to continue asserting the cost of
discovery as a justification for limiting discovery. The Parties are also meeting and conferring
over whether Oracle should be required 1o produce documents from the same number of
custodians as the Defendants.

b. Search Terms
The Parties exchanged lists of search terms that can be used by cach Party as g means of

JOINT DISCOVERY UPDATE
Cage No, 07-CV-1658 PIH (EDLS

bt




taa

P
Ly

)
N

Case 3:07-cv-01658-PJH  Document 101 Fited 06/11/2008 Page 3 of &

narrowing the scope of a custodian’s clectronic documents to be reviewed. The Parties continue
to meet and confer regarding the list of relevant search terms and their respective festing and
validation of such terms. Oracle believes that it has sufficiently tested and validated a set of
search terms with results that should allow Oracle to apply these search terms to its document
collection regardless of the outcome of Defendants’ testing. Defendants contend that they are
unable to determine whether Oracle’s process was sufficient and whether they can agree with
Oracle’s position without first reviewing backup data for Oracle’s testing and validation process.
Oracle has agreed to provide Defendants with backup data for its testing and validation process,
that is comparable to the data provided by Defendants. The Parties remain hopeful that, with
further efforts to refine the terms to capture the responsive documents on both sides, an
agreement can be reached without judicial action.

C. Targeted Searches

The Parties agree that conducting targeted searches of custodian and/or company files for
particular documents or types of documents is another appropriate discovery tool. The Parties
also agree that there must be some limits to targeted searches so that they do not become unduly
burdensome. Oracle provided a preliminary list of targeted searches. Defendants are currently
working on the list of targeted searches that they will propose to Oracle. The Parties will
continue to meet and confer after they finalize the exchange of their lists of proposed targeted
searches and their procedures for conducting targeted scarches. Oracle believes that carly
production and evaluation of Defendants’ targeted search requests will impact Oracle’s ability to
assess the adeguacy of Defendants’ limited custodial production. Defendants disagree because
they claim: {a) the issues of targeted searches and custodian lhmits are not direcily related, and
{b) these issues must be decided concurrently and not sequentially in order to maintain the current
discovery timetable,

2. Privilege Issues

a. Privilege Logs
In the May 29, 2008 Order Following Discovery Conference, Judge LaPorte amended the

Court’s standing order regarding privilege logs as follows: (1) privilege logs are due within forty-
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five days of the production, where the forty-five day period begins to run from the production
from which the privileged material was withheld, and (2) communications with outside counsel,
and communications occurring after March 22, 2007 and involving in-house counsel, need not be
logged or disclosed. Since the issuance of this order, the Parties have met and conferred
regarding the categories of information required to be logged about each privileged document and
whether an agreement can be reached to provide the detailed information required under Judge
LaPorte’s Standing Order for a reasonable number of specifically requested entries rather than
every entry. The Parties have agreed that they will not at this time redo their existing privilege
logs to include all of the information required by the standing order, and will continue to generate
privilege logs going forward in the same manner as they have in the case up to this point. The
Parties are also meeting and conferring regarding the manner and logistics for the Parties to
request and provide the more detailed information, required by the Standing Order, for documents
ot interest identified on the privilege fogs.

b. Defendants” Assertion of Inadvertent Production of Privileged
Documents

The Parties are also meeting and conferring about Defendants’ most recent claw-back of
documents, which includes a list of 87 separate entries, which Defendants indicated includes
many duplicates.

3. Discoverv Timeline

Oracle believes that discovery has revealed good cause to exiend the previously agreed
upon January 1, 2004 discovery relevance start date back to January 1, 2002 and extend the
discovery collection date forward to the present date. However, Oracle is willing to limit the
types of documents and custodians that would be subject to these production extensions.
Defendants are willing to consider reciprocal exiensions of the discovery timeline, but believe
that such extensions must be iimited by subject matter and custodians. The Parties continue to
meet and conter on this issue.

ok Rk

The Parties continue to meet and confer on additional outstanding discovery issues, which
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will be addressed in more detail in the Discovery Conference Statement to be filed on June 24,

2008, Further, the Parties expect tc have their positions on all of the issues discussed in this

discovery update defined by the Discovery Conference scheduled for July 1, 2008, and will be

able to discuss cither their agreement or; failing agreement, their respective positions with the

Court at that time.

DATED: June 11, 2008

JONES DAY

By: /s/ Jason McDaonell
Jason McDonell

Attorneys for Defendants
SAP AG, SAP AMERICA, INC., and
TOMORROWNOW, INC.

In accordance with General Order No, 43, Rule X, the above signatory attests that

concurrence in the filing of this document has been obtained from the signatory below.

DATED: June 11, 2008

BINGHAM McCUTCHEN LLP

By: /s/ Geoffrey M. Howard
Geoffrey M. Howard

Attorneys for Plaintifts
Oracle Corporation, Oracle International
Cerporation, and Oracle USA, Inc.

FOINT DISCOVERY UPDATE

- Case No 07-CV-1658 PIH (EDL)




