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30. There are approximately 96 objects that were prepared for delivery to the ten
customers identified as having the issue identified with Master Fix record CSS-TN-0102085972.

Exhibits to Oracle’s RFAs and Associated Counts

31. Oracle’s Exhibit A to its Second Set of RFAs contains a printout of a list of the
master bundle records from the SAS database. It is not a list of actual bundle containers prepared
for delivery to customers.

32. Oracle’s Exhibit B to its Second Set of RFAs contains a printout of a list of the
master fix records from the SAS database. It is not a list of actual fix containers prepared for
delivery to customers.

33.  Oracle’s Exhibit D to its Third Set of RFAs is a 973 page, small font spreadsheet
with 33,186 listings of file paths that contain objects.

34.  Oracles’ RFAs 13-50 from the third set and RFAs 130-162 from the fifth set all
reference Exhibit D and request an admission to either all, or a subset of the, 33,186 objects listed.
RFAs 13-44 and 130-159 make requests for each of the 33,186 objects listed. Together, this is 62
numbered requests multiplied by 33,186 which equals 2,057,532 number of requests which
require an answer. RFAs 45-50 and RFAs 160-162 make requests for 14,725 objects listed.
Together, this is 9 numbered requests multiplied by 14,725 which equals 132,525 number of
requests which require an answer.

Definition of Fix

35. Oracles’ technical expert, Kevin Mandia, defines a “Fix” as:

“Fix” means any software application patch, fix, code change, or Update,
including bug fixes, tax or regulatory updates, or Bundles. Fixes typically address
known or reported issues with the functionality of the software that can be
corrected by applying new or modified code or other data, in the form of Fix
Objects, for example to address new regulatory requirements that affect payroll
software. They can be delivered individually, or grouped with other Fixes and
delivered as Updates or bundles. With respect to the PeopleSoft product family,
Fixes typically included one or more of the following types of files: COBOL
source code files, SQR files, SQC files, DAT files, DMS files (Data Mover Script
files), Project Files, Online Objects, and documentation.
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Interrogatory 14

36. Defendant TomorrowNow, Inc.’s Third Amended and Supplemental Response to
Plaintiff Oracle USA, Inc.’s Second Set of Interrogatories No. 14 (“Interrogatory 14”) and RFAs
13-50 and 130-162 all request detailed descriptions for how environments at TN were used to
create, develop and test objects. In response to Interrogatory 14 and this Court’s August 31, 2009
Order limiting Defendants response to 10 specific master fix records, Defendants provided Oracle
a 136 page response. A true and correct copy of the request and response is attached to this
declaration as Exhibit C.

37. To provide the narrative responses in Interrogatory 14, TomorrowNow, reviewed
extensive records including data from the SAS and BakTrak databases, TomorrowNow’s servers,
produced documents, deposition testimony, and either communicated with or attempted to
communicate with numerous former TomorrowNow employees that appeared to be involved in a
substantive way with each master fix record for which a response was provided. See Exhibit C at
137-146.

38. Defendants’ response contained a description of approximately 1,772 objects
reasonably believed to be made available to specific customers in relation to the ten identified fix
records. See Exhibit C.

39.  To provide that response Defendants expended over 500 attorney hours. See
Exhibit C at 137-138.

40. Based on the prior time and costs associated with Interrogatory 14, if Defendants’
objections were overruled and were compelled to respond to RFAs Nos. 13-50 in Set No. 3 and 4-
63 and 130-162 in Set No. 5 in the manner in which Oracle seeks a response, Defendants
anticipate having to spend literally thousands of attorney hours, costing millions of dollars, to
respond to the literally millions of requests contained in those RFAs.

Interrogatory 11

41. RFAs 4 - 63 from the fifth set relate to file paths identified in Defendants’
response to Defendant TomorrowNow, Inc.’s Eighth Amended and Supplemental Response to
Plaintiff Oracle Corporation’s First Set of Interrogatories (Set One) No. 11 (“Interrogatory 117).
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A true and correct copy of the Interrogatory 11 request and response is attached to this declaration
as Exhibit D. The response to Interrogatory 11 contains 84 distinct file paths in all amended and
supplemental responses. One of those file paths is DCITBUOL1_G\PeopleSoft.
DCITBUO1_G\PeopleSoft was produced on four hard drives bates numbered TN-OR 02989991,
TN (Hard drive).27; TN-OR 02989992, TN (Hard drive).28; TN-OR 02989993, TN (Hard
drive).29; and TN-OR 02989994, TN (Hard drive).30 on October 25, 2008 date. At my direction,
a file count for each hard drive was obtained using the software program EnCase. For TN-OR
02989991, TN (Hard drive).27, there were approximately 731,537 files listed. For TN-OR
02989992, TN (Hard drive).28, there were approximately 1,037,144 files listed. For TN-OR
02989993, TN (Hard drive).29, there were approximately 1,030,937 files listed. For TN-OR
02989994, TN (Hard drive).30, there were approximately 940,636 files listed. This totals
approximately 3,740,254 files. RFAs 5 and 35 specifically ask about DCITBUO1_G\PeopleSoft.

42. For the DCITBUOL1_G\PeopleSoft example listed above, assuming it only 30
seconds to click and evaluate each of the 3,740,254 files it would take one person approximately
1,870,127 minutes which is approximately 31,169 hours or 1,299 days. Based on these estimates,
and if Defendants’ objections were overruled and were compelled to respond to RFAs Nos. 13-50
in Set No. 3 and 4-63 and 130-162 in Set No. 5 in the manner in which Oracle seeks a response,
Defendants anticipate having to spend literally thousands of attorney hours, costing millions of
dollars, to respond to the literally millions of requests contained in those RFAs.

I declare under penalty of perjury under the laws of the United States and the State of
California that the foregoing is true and correct.

Executed this 5th day of January, 2010 in Houston, Texas.

/s/ Joshua L. Fuchs
Joshua L. Fuchs
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PROPOUNDING PARTY: Plaintiffs

RESPONDING PARTY: TomorrowNow, Inc., SAP AG, and SAP
America, Inc.

SET NUMBER: Two

Pursuant to Federal Rule of Civil Procedure 36 and the Local Rules of the U.S.
District Court for the Northern District of California, plaintiffs Oracle USA, Inc., Oracle
International Corporation, and Oracle EMEA Limited (“Oracle”) propound the following
requests for admission to Defendants TomorrowNow, Inc., SAP AG, and SAP America, Inc.
(collectively, “Defendants™), to which Defendants are required to respond within 30 days of
service of these requests. Pursuant to Federal Rule of Civil Procedure 36(a), Defendants’ failure
to timely respond to the requests for admission will result in each request being deemed
admitted.

DEFINITIONS

Unless otherwise indicated, the following definitions shall apply to each of the Requests
for Admission below.

1. The use of the singular form of any word includes the plural and vice
versa. The past tense shall include the present tense and vice versa. The masculine gender
includes the feminine and neuter genders; the neuter gender includes the masculine and feminine
genders.

2. “All,” “any,” and “each” shall be construed as “any and every.”

3. “And” and “or,” as used herein, shall be construed both conjunctively and
disjunctively and each shall include the other whenever such construction will serve to bring
within the scope of these Requests any information that would not otherwise be brought within
their scope.

4. “Copy” in the noun form shall mean a copy, duplication, clone, backup,
download, restore, and/or a compressed copy, and in the verb form shall mean to copy, duplicate,
clone, backup, download, and/or restore.

5. “Customer” refers to Defendants’ current and former customers and
1 07-CV-1658 PJH (EDL)
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clients, including without limitation all customers ever listed or described on SAP TN’s website.

6. “Customer Connection” means the Oracle-maintained support website for
PeopleSoft and JD Edwards customers and all associated Software and Support Materials,
hardware, software, physical server locations, and internet protocol addresses.

7. “Database” shall mean and include those components of a PeopleSoft
Environment generally referred to by the “DATABASE_RESTORE” field in BakTrak, as
produced by Defendants at TN-OR06125330, and including PeopleSoft metadata, tables,
indexes, PeopleCode, definitions, and application engine files.

8. “Defendant(s)” shall mean defendants SAP AG, SAP America, Inc., and
TomorrowNow, Inc.

9. “Develop,” “Developed,” or other forms of the word shall mean to
modify, alter, write, create, generate, code, or program any software file or other discrete unit of
software code.

10.  “Download” means any duplication, Copying, transfer, or replication, in
whole or in part, of any file, document, data, or other information from an outside source
connected through the internet to a computer, server, or network that is part of another Person’s
computer infrastructure or subject to that Person’s control.

11.  “Employee(s)” means past and present officers, executives, directors,
employees, attorneys, agents, representatives, and other Persons acting or purporting to act on
behalf of the entity to which the term refers.

12.  “Environment” shall mean any full or partial install of a PeopleSoft
application, and may include the PS_Home portion only, the Database portion only, or both
together.

13.  “Fix” means any software application patch, fix, code change, or update,
including bug fixes, tax or regulatory updates or bundles, their constituent discrete units of code,
data files, or any other instructional documentation or item.

14.  “Fix Object” means any discrete unit of code that can contain functions,

data, variables, and/or other data structures, including PeopleCode objects, fields, records, pages,
2 07-CV-1658 PJH (EDL)
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menus, components, messages, panels, stored statements, panel groups, rule packages, COBOL
source code files, COBOL executables, SQR files, SQC files, writer files, Crystal Reports files,
SQL scripts, database creation scripts, DAT files, DMS files, project files, batch files,
configuration files, or other similar units of code contained in the PeopleSoft or JD Edwards
products serviced or supported by any Defendant.

15.  “Generic Environment” means any Local Environment named without
reference to any specific Customer (e.g., HR751CSS).

16.  “Including” shall be construed to mean “including without limitation” or
“including, but not limited to.”

17.  “Intellectual Property” shall be treated as that term is generally defined
and understood and includes, but is not limited to, Oracle-branded applications and/or associated
Software and Support Materials (as defined below) as well as software applications and/or
associated Software and Support Materials that are PeopleSoft-branded, JD Edwards-branded, or
Siebel-branded.

18.  “Local Environment” shall mean any Environment ever installed on,
maintained on, or which ever resided or was present on any computer, storage device, or any
other electronic media that was ever in the possession, custody, or control of any Defendant.

19.  “Online Objects” shall mean and include the following types of
components of a PeopleSoft Environment: PeopleCode objects, fields, records, pages, menus,
components, messages, panels, stored statements, panel groups, and/or rule packages.

20.  “Oracle” means plaintiffs Oracle USA, Inc., Oracle International
Corporation, and Oracle EMEA Limited, their predecessors, successors, employees, directors,
managers, consultants, agents, and any other Person acting on their behalf.

21. “PeopleSoft Customers” means Customers for whom TomorrowNow,
Inc. ever provided any support or maintenance services for PeopleSoft software applications.

22.  “Person(s)” means, without limitation, any individual or entity.

23.  “PS_Home” shall mean and include those components of a PeopleSoft

Environment generally referred to by the “NT_RESTORE” and “UNIX_RESTORE?” fields in
3 07-CV-1658 PJH (EDL)
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BakTrak, as produced by Defendants at TN-OR06125330, and including application files,
PeopleTools, COBOLs, SQRs, writer files, SQL scripts, DMS scripts, Crystal Report files, and
configuration files.

24.  “Registered Works” means the works identified in paragraphs 153 and 155
of the Third Amended Complaint and including as identified in Oracle's production on Exhibit Z,
and any subsequently added copyright registrations in any later amended complaint.

25.  “Rimini Street” means Rimini Street, Inc., its predecessors, successors,
employees, directors, managers, consultants, agents, and any other Person acting on its behalf.

26.  “SAP” means defendants SAP AG, SAP America, Inc., their predecessors,
successors, employees, directors, managers, consultants, agents, and any other Person acting on
their behalf.

217, “SAP America” means defendant SAP America, Inc., its predecessors,
successors, employees, directors, managers, consultants, agents, and any other Person acting on
its behalf.

28.  “SAP AG” means defendant SAP AG, its predecessors, Successors,
employees, directors, managers, consultants, agents, and any other Person acting on its behalf.

29.  “SAP IP” means all copyright registrations related to all releases of all
applications contained within SAP’s Business Suite, including, but not limited to, SAP’s
Enterprise Resource Planning, Customer Relationship Management, Product Lifetime
Management, Supply Chain Management, and Supplier Relationship Management applications.
For the avoidance of doubt, this includes all registrations related to SAP R/3 4.0B, SAP R/3
4.5B, SAP R/3 4.6B, SAP R/3 4.6C, SAP R/3 4.70, SAP ECC 5.0 ERP, and SAP ECC 6.0 ERP.

30.  “SAP TN” means defendant TomorrowNow, Inc., its predecessors,
successors, employees, directors, managers, consultants, agents, and any other Person acting on
its behalf.

31. “Software and Support Materials” means, without limitation, all program
updates, software updates, bug fixes, patches, custom solutions, and instructional materials,

created or owned by Oracle, or derived from, copied from, or based on any such materials,
4 07-CV-1658 PJH (EDL)
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including by SAP AG, SAP America, or SAP TN, across the entire family of PeopleSoft-, JD
Edwards-, and Siebel-branded products.

32.  “Update” means any software application patch, fix, or update, including
bug fixes, tax or regulatory updates or bundles, their constituent discrete units of code, data files,
or any other instructional documentation or item.

REQUESTS FOR ADMISSION

REQUEST FOR ADMISSION NO. 155:

Admit that, prior to 2005, Oracle Software and Support Materials Downloaded by SAP
TN on behalf of SAP TN’s PeopleSoft Customers were stored in a directory structure titled
“PS\PS delivered updates and fixes.”

RESPONSE TO REQUEST FOR ADMISSION NO. 155:

REQUEST FOR ADMISSION NO. 156:

Admit that the Oracle Software and Support Materials stored in the “PS\PS delivered
updates and fixes” directory structure described in Request for Admission No. 1 have never been
organized, separated, or otherwise distinguished by the PeopleSoft Customers on whose behalf
they were Downloaded.

RESPONSE TO REQUEST FOR ADMISSION NO. 156:

REQUEST FOR ADMISSION NO. 157:

Admit that SAP TN Employees were permitted to access the Oracle Software and
Support Materials stored in the “PS\PS delivered updates and fixes” directory structure described
in Request for Admission No. 1 for the purpose of supporting Customers after SAP TN allegedly

began Downloading on a Customer-by-Customer basis.

5 07-CV-1658 PJH (EDL)
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support of Customers.

RESPONSE TO REQUEST FOR ADMISSION NO. 696:

REQUEST FOR ADMISSION NO. 697 :

Admit that SAP sought legal advice from lawyers about the legality of Copying and using
Oracle software for Copying and use which took place after March 22, 2007 related to support of

Customers.

RESPONSE TO REQUEST FOR ADMISSION NO. 697:

REQUEST FOR ADMISSION NO. 698:

Admit that each Document marked by Oracle in this action as a deposition exhibit to date
meets the authenticity requirements of Federal Rule of Evidence 901.

RESPONSE TO REQUEST FOR ADMISSION NO. 698:

REQUEST FOR ADMISSION NO. 699:

Admit that each Document produced by Defendants in this action meets the authenticity

requirements of Federal Rule of Evidence 901.

RESPONSE TO REQUEST FOR ADMISSION NO. 699:

DATED: May 20, 2009 BINGHAM McCUTCHEN LLP

/

By:

Geoffyé'}%/l. Howhrd
Attorneys for Plaintiffs
Oracle USA, Inc., Oracle International Corporation,
and Oracle EMEA Limited

152 07-CV-1658 PTH (EDL)
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COMPILATION OF DEPOSITION TESTIMONY EXCERPTS

REGARDING JOHN BAUGH TESTIMONY

Baugh, John — 2-6-2008

10
11
12
13
14
15
16
17

18
19

Q. Was it then part of your responsibility

to build those environments, the client-specific ones

you’ve just described?

A. Yes.

Q. Did you build any of the generic Pg27-Ln 14
environments that were used as part of the retrofit

service offering?

A. 1 don’t recall if I did.

Q. Do you know who did build any of those

generic environments that were used as part of the Pg27-Ln19
retrofit service offering?

A. Yes.

Q. Anybody else that you know who was

responsible for building the generic environmentsthat  Pg28-Ln2
were used as part of the retrofit service offering?

A. Not that I could be sure that they did

that.

Q. How do you know that Andrew Nelson

personally built any of the generic environments that Pg28-Ln7
were used as part of the retrofit update service

offering?

A. Because he was at one time -- when we

started the retrofit, he was the only person in the

company who could do that.

Q. How do you know that Andrew Nelson

personally built any of the generic environments that
were used as part of the retrofit update service
offering?

A. Because he was at one time -- when we

started the retrofit, he was the only person in the
company who could do that.

Q. Was he involved in building the generic Pg 28 - Ln 13
environments used to create the retrofit updates after
July 2003, when you joined the company?

A. Not that I’m aware of, no.

Q. As you sit here, do you know any

HUI-122656v1
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5 specific generic environments that were used for the Pg29-Ln5
6 retrofit update service offering that Andrew Nelson

7 built?
8 A. Not specifically, no.

9 Q. Do you have an understanding of

10 approximately how many of those generic environments Pg 29 - Ln 10
11 used for the retrofit service offering that Andrew

12 Nelson did build himself?

13 A. No.

18 Q. Well, all together. Thinking about all

19 of the generic environments that were used for Pg29-Ln19
20 retrofit service offerings, how many total

21 environments did that include?

22 A. I’m not sure. | would have to review my

23 documentation.

10 Q. And is there a view, as it’s used in SAS

11 database terminology, that would show these generic Pg30-Lnil
12 environments that were used that you could refer to?

13 A. | think there is a view that does show

14 them, yes.

25 Q. What would be the indicator by type of

1 support for these generic environments that were used 31Pg3l1-Lnl
2 for the retrofit service offering that you’ve been

3 describing?

4 A. They would fall into the category of

5 extended support clients.

22 Q. So this is a continuing example of using

23 a generic environment to support multiple customers; Pg 44 -Ln 23
24 is that right?
25 A. Yes.

9 Q. Did you ask her -- do you have an

10 understanding as to whether the process of creating

11 regulatory updates for these four customers using the

12 HR751CSS environment is the same process generally

13 that you described with respect to the generic Pg45-Ln 13
14 environments that we were discussing earlier?

15 A. I’m not aware of that exact process, no.

16 Q. Who'’s the person most involved in

17 supporting these four customers using the HR751CSS

18 database?

HUI-122656v1
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19 A. | don’t know if there’s any one person
20 that would be our development team -- primary
21 development team and QA team.

20 Q. So those are environments that would

21 have just been created as generic environments that Pg138-Ln21
22 we’ve discussed for developing updates for different

23 customers?

24 MR. FUCHS: Objection, form.

25 A. These would be environments built during

1 our extended support model, that we had a financials
2 customer that were still on PeopleSoft support at the
3 time, and we built a financials environment to support
4 them.

14 Q. So was there some development being done

15 for extended support financials customers using a, as

16 I’ve called it, generic environment, similar to what Pg 139-Ln 16
17 was done for the HR customers for the regulatory

18 updates?

19 A. That -- | really don’t know the answer

20 to that. There may have been related to 1099 updates.

Baugh, John - 2-7-2008

Q. So is it fair to say that all three of

these we’re looking at, FC752DEV, FC753DEV, and

FS803DMO, were likely used as generic environmentsto Pg 158 -Ln5
generate retrofit updates for extended support

customers?

A. It’s likely they were reused in our

extended support model. Whether they were used to

develop anything that was delivered to the customers,

| really couldn’t determine by looking at them.

P RPO0ONO Ol W

— O

Q. So if I understand it, this would be an

example of one of the generic environments we were Pgl179-Ln24
discussing yesterday that would have been used as the

HRMS702 government and education involvement to

develop retrofit updates, in this case, the 5C

retrofit update to send out to the 702 customers?

MR. FUCHS: Obijection, form.

A. Yes, this would have been used to or may

have been used to develop the retrofit that is sent to

our customers.

NN DN
g1~ w
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Q. And that these would then represent for

the updates indicated in the name the generic Pg 180-Ln 24
environments used to create the retrofit support for

the customers on the indicated release?

A. Yes.

Q. Was there any process that you’re aware

of for the creation of a new generic environment to Pg 181-Ln 10
use for providing retrofit support for the next

update?

A. Yes.

Q. And you would expect that the HR70205C

environment was the generic environment used to create Pg 182 -Ln 3
the 5C retrofit update for 702 customers?

A. Right, for the HR702 customers, yes.

Q. And then you would expect that that

generic HR70205C environment would then have been

copied to create the HR70205D generic environmentto Pg182-Ln38
create the 5D retrofit for HR702 customers?

MR. FUCHS: Obijection, form.

A. Yes.

Q. Do you have a sense of approximately how

many additional environments are listed in the BakTrak

documentation that would be in this category of

generic extended support environments besides what’s

listed here in Exhibit 317

MR. FUCHS: Objection, form.

A. To determine how many other extended

support generic environments were in that sheet, I Pg 183-Ln 14
would really have to look at that document and compare

the two to get the additional number.

Q. And does this refresh your recollection

that the extended support generic environment retrofit Pg190-Ln5
model continued at least through the beginning of

20077

A. That model continued, yes, in some

capacity, yes.

Q. Do you know why it was created?

A. No.

Q. Are there any other 8.8 generic Pg192-Ln21
environments that you’re aware of?

HUI-122656v1
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23 A. Not that I’m aware of at this time.
24 There may be some other ones that show up on the
25 additional documentation from BakTrak.

23 Q. You would compare the 8.0 SQR and COBOL

24 code in the 8.0 update to identify how the code was

25 different from the 751 generic environment that you Pg 198 - Ln 25
1 had?

2 A. Correct.

24 Q. Then, is it accurate that in many

instances anyway the changed 751 code resulting from

this Araxis Merge process you just described would

then be saved as a new 751 generic environment with Pg200-Ln?2
05C or 05D or whatever the environment name was at the

end of the environment name?

A. Yes.

GO wWNDEFEDN
6]

HUI-122656v1
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INTERROGATORY NO. 14:

For each local environment Identified in Your responses to Interrogatories 12 and 13,
Identify all Customers who received support based on the Use of that environment, and a detailed
description of that support (such as, for example, the retrofit tax updates testified to by Shelley
Nelson (Shelley Nelson Dep. at 32:19-34:13 (Oct. 30, 2007)) including, where applicable,
Identification of the name, number, version or other Identifying information of the product
provided as part of the support.

RESPONSE TO INTERROGATORY NO. 14:

THIS RESPONSE IS DESIGNATED AS HIGHLY CONFIDENTIAL.

TomorrowNow objects that this interrogatory is cumulative, compound, unduly
burdensome and oppressive to the extent it seeks to require TomorrowNow to attempt to evaluate
millions of pages of documents and data relating to customer support that have been created over
several years. Subject to and without waiving the foregoing objections and the General
Responses and Objections, TomorrowNow responds as follows: Generally, to the extent a
particular entity is or was a TomorrowNow customer, and when TomorrowNow maintains an
environment on that customer’s behalf, TomorrowNow provided or provides support to that
customer utilizing that environment. For updates and/or fixes to Peoplesoft and JDE products,
TomorrowNow has generally used the customer’s environment(s) (whether maintained by
TomorrowNow or the customer) to create or test the updates and/or fixes. TomorrowNow is
aware of certain instances where an environment maintained on behalf of one customer may have
been used to create or test updates and/or fixes for other customers. See, e.g., Tr. of October 30,
2007 Deposition of Mark Kreutz, at 197:8-199:25; Tr. of October 30, 2007 Deposition of Shelley

Nelson at 32:19-41:17, 53:13-55:7; Dec. 6, 2007 Deposition of Shelley Nelson at 126:4-139:3,

TOMORROWNOW'’S THIRD AMENDED AND
SUPP. RESP. TO INTERROGATORIES
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145:1-14, 160:16-161:5, 185:3-16, 195:24-196:20. Additional information responsive to this
interrogatory as to specific customers may be derived or ascertained from TomorrowNow’s
business records; specifically, the relevant specific customer support efforts, updates, and fixes
are set forth and described in detail in TomorrowNow’s emails among development and support
engineers and its databases of customer service information, including its SAS databases (which
have been previously produced, in native format, at TN-OR 00009569), which have been or will
be included in TomorrowNow’s production of documents and on which TomorrowNow relies to
further respond to this interrogatory pursuant to Rule 33(d).

AMENDED AND SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 14:

TomorrowNow amends the confidentiality designation of its prior response to be
designated as Confidential.

TomorrowNow supplements it prior response as follows:

THIS RESPONSE IS DESIGNATED AS CONFIDENTIAL.

TomorrowNow further responds that information responsive to this interrogatory can be
found in the SAS database. See TN-OR 03775478, TN(Hard drive).67. TomorrowNow further
responds that Plaintiffs have questioned TomorrowNow’s witnesses extensively in deposition on
topics related to this interrogatory. For example, Plaintiffs requested deposition testimony on
TomorrowNow’s “creation and use of Customer Local Environments, including without
limitation: b. The manner and method by which Customer Local Environments were created,
stored and Used by You; . . . d. The total number of Customer Local Environments created for
each identified customer; e. The name, release, and version of all PSFT or JDE branded Software
obtained and/or copied to create each identified Customer Local Environment; f. The identity and
description of all Customer Local Environments maintained in any way by You relating to
Customers for whom You had ceased to provide support services; g. The identity and description
of all Customer Local Environments Used by You in any way to support any Customer other than
the one that provided the Software used to create the Customer Local Environment; . . . [and] I.
The process by which Customer Local Environments were Used as part of the ordinary course of

business for SAP TN, including without limitation to on-boarding of new Customers; support of

TOMORROWNOW'’S THIRD AMENDED AND
SUPP. RESP. TO INTERROGATORIES
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Customer cases, issues, and problems; reactive and proactive development of bug fixes, updates,
patches, explanations, or regulatory changes for Customers; and testing of other operating
systems levels. . ..” See January 22, 2008 Amended Notice of Deposition of TomorrowNow, Inc.
Pursuant to Fed. R. Civ. P. 30(b)(6).

In response to these noticed topics and during the course of individual depositions of
TomorrowNow witnesses, TomorrowNow has provided more than sufficient testimony on the use
of TomorrowNow’s local environments. See, e.g., February 6-7, 2008 Deposition of John Baugh
Pursuant to Rule 30(b)(6); February 19, 2008 Deposition of Mark Kreutz Pursuant to Rule
30(b)(6); December 6, 2007 Deposition Testimony of Shelley Nelson Pursuant to Rule 30(b)(6);
June 25, 2008 Deposition of Rod Russell Pursuant to Rule 30(b)(6); April 1, 2008 Deposition of
Kathy Williams Pursuant to Rule 30(b)(6); April 1, 2008 Deposition of Catherine Hyde Pursuant
to Rule 30(b)(6); April 18, 2008 Deposition of Shelley Nelson; December 5, 2008 Deposition of
Matthew Bowden; February 12, 2009 Deposition of Catherine Hyde; May 12, 2009 Deposition of
Catherine Hyde; February 5, 2009 Deposition of Rod Russell; April 10, 2009 Deposition of Patti
VonFeldt; February 26, 2009 Deposition for Andrew Nelson; April 29, 2009 Deposition of
Andrew Nelson.

TomorrowNow further states that it would be impossible and unreasonable to expect
TomorrowNow to provide a detailed description of the support provided with each local
environment. This interrogatory calls for tracking information for hundreds of environments
from 2002 until the local environments were shut down on April 30, 2008. TomorrowNow relies
upon all testimony and each document cited in this Supplemental Response to further respond to
this interrogatory pursuant to Rule 33(d).

SECOND SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 14:

THIS RESPONSE IS DESIGNATED AS CONFIDENTIAL.

This response supplements the responses above and provides, to the extent reasonably
possible, the information required by Judge Laporte’s August 31, 2009 Order for the fixes
associated with the following master fix I1Ds selected by Plaintiffs: for PeopleSoft, CSS-TN-

0112069292, TN-APO60OCT, CSS-TN0103076718, 2005B-751C and CSS-TN-0114089315; and

TOMORROWNOW'’S THIRD AMENDED AND
SUPP. RESP. TO INTERROGATORIES
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for JD Edwards, 1101064011, 1010067551, 1012062843, 1122054572 and 1015079561. This
response contains what TomorrowNow, with the assistance of its counsel in this litigation, was
reasonably able to locate and include after extensive, specific investigations related to each of
these master fix records. The supplemental information provided below represents
TomorrowNow’s best reasonable efforts, in the time permitted by the Court’s August 31, 2009
Order (including the extension granted by paragraph 2 of this Court’s October 5, 2009 Order), to
compile a complete as possible narrative regarding the environment and/or environment
components used and related to each master fix record. The narratives for each master fix record
below contain TomorrowNow’s best reasonable belief as of October 9, 2009 as to the activities
described below. The narratives provided below are primarily based on the analysis of the non-
privileged documents and data in TomorrowNow’s possession that are both relevant to each
master fix record and that have been previously made available to Plaintiffs in this case. To the
extent that any former TomorrowNow employees were believed to have relevant, substantive
information, could reasonably be located, and agreed to make themselves available, those former
employees were interviewed in an attempt to determine what, if any, additional factual
information they could possibly provide in addition to the documents and other data that serve as
the primary basis of each narrative response below. The master fix records described below are
dated between April 2005 and January 2008. Although TomorrowNow has taken reasonable
efforts to make the information contained in the narratives below as complete and accurate as
possible, the supplemental information provided below is necessarily limited by: (a) the
individual memories of the former TomorrowNow employees who were interviewed as part of
the investigation that led to this supplementation; and (b) the fact the relevant documents and data
maintained by TomorrowNow and produced to Plaintiffs in this case that served as the primary
basis for the analysis that led to this supplementation, though quite extensive, do not record each

and every single detail of each and every single action related to each master fix record.

! Judge Laporte’s August 31, 2009 Order (Dkt. 460), pursuant to which this supplemental
response is made, specifically states: “Defendants’ supplemental response to Interrogatory 14 and
response to Interrogatory 14(a) shall not be construed as a waiver of either the attorney-client
privilege or work product immunity.” Thus, this response is made subject to, and without
waiving, the attorney-client privilege, work product immunity or any other applicable privilege.

This supplemental response does not, and is not intended to, contain an Iegal advice or oginions.
TOMORROWNOW’S THIRD AMENDED AND
SUPP. RESP. TO INTERROGATORIES
Case No. 07-CV-1658 PJH (EDL)
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The supplemental information provided below and each of the following narratives only
apply to the specific, single master fix record to which each narrative relates, and should not be
construed as an express or implied admission by TomorrowNow or any other Defendant that the
activities associated with any other master fix record were the same or even similar to the
activities described below. Moreover, the purpose of the following supplemental responses is to
describe, in a narrative format, what activities TomorrowNow reasonably believes actually
occurred with respect to each specific master fix record identified below. This interrogatory does
not seek information regarding TomorrowNow’s or any other Defendants’ opinions on whether
the activities described in detail below were consistent with, or in violation of, TomorrowNow’s
policies, procedures and best practices. Therefore, the following supplementation should not be
construed as TomorrowNow’s acceptance or rejection of any of the activities below as being
conforming or nonconforming with TomorrowNow’s policies, procedures and best practices.
Plaintiffs have sought, and Defendants have provided, other discovery responses in a variety of
forms (e.g., interrogatory responses, document production, individual deposition testimony,
30(b)(6) corporate deposition testimony) relating to TomorrowNow’s policies, procedures and
best practices regarding how TomorrowNow provided updates, fixes and other related services to
its customers.

PeopleSoft Master Fix Record CSS-TN-0112069292

Fix ID CSS-TN-0112069292 is not an actual fix that was provided to any customer, it is
only the identifier for the internal TomorrowNow record of a particular reported issue affecting
one or more TomorrowNow customers. The master fix record ID is simply a reference by which
TomorrowNow tracked its efforts to create individual client fixes to correct the issue identified in
the master fix record. See TN-OR04446719, TN (Hard Drive).75 at View:4. Master Fixes\4. By
Fix ID\CSS-TN-0112069292. This particular master fix record denotes that there were updates
and changes required by local Ohio W-2 and tax reporting agencies for TomorrowNow customers
with PeopleSoft payroll applications on HRMS that required Ohio tax updates. Id. Catherine
Hyde was listed as the “fix owner” of this master fix record. Id. TomorrowNow reasonably

believes that 41 customers received objects that are associated with this particular master fix

TOMORROWNOW'’S THIRD AMENDED AND
SUPP. RESP. TO INTERROGATORIES
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record. Below is detailed information regarding the processes related to this master fix record
and any environments or environment components used as part of those processes that
TomorrowNow, with the assistance of its counsel? in this litigation, was reasonably able to locate
and include after extensive investigation related to this particular master fix record.

Scoping

Scoping is the initial process of identifying an issue and determining a plan for resolving
that issue. TomorrowNow generally monitored certain regulatory websites and materials to
watch for potential regulatory or legislative changes affecting state and local governments. After
a review of all available data and a number of interviews with former TomorrowNow employees
involved with this particular master fix record, TomorrowNow has not been able to confirm the
specific website or materials used as the source for the information associated with this master fix
record, but reasonably believes that any information used as the background for this particular
master fix record was derived from researching the websites or materials TomorrowNow
regularly monitored.

TomorrowNow reasonably believes that Catherine Hyde activated this master fix record
and began the scoping process. TomorrowNow reasonably believes that to begin the scoping
process, Hyde likely reviewed a regulatory website or materials and developed a spreadsheet
listing the Ohio localities, local tax rates, local tax credit information, etc. See TN-OR04446719,
TN (Hard Drive).75 at View:4. Master Fixes\4. By Fix ID\CSS-TN-0112069292\Select Fix Notes
(Internal Use Only)\Select General Notes\Select Locality Updates and Supporting
Documentation\PYO6MAR-0112069292_v3.xls. TomorrowNow also reasonably believes that
this spreadsheet was likely completed by reviewing the updated rates and credits from the
monitored websites or materials and then researching the current local Ohio tax rates, local tax
credit information, etc. Based on this, TomorrowNow reasonably believes that Hyde likely
developed the spreadsheet without using a customer environment or environment component;
however TomorrowNow has not located sufficient information to determine exactly what was

used. If any environment or environment component was used during this process,

2 See fn. 1, supra.

TOMORROWNOW'’S THIRD AMENDED AND
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TomorrowNow has not yet located any records or information that reveals what, if any,
environment or environment component was used in this portion of the scoping process.

TomorrowNow reasonably believes that the fixes associated with this master fix record
were delivered as part of the TN-PYO6MAR customer specific bundles. TomorrowNow also
reasonably believes that the HRMS 7.02 customers identified as potentially contracting with
TomorrowNow to receive fixes associated with this particular master fix record were North
Carolina State University and Robert Half International, Inc.

TomorrowNow further reasonably believes that the HRMS 7.51 customers it identified as
potentially contracting with TomorrowNow to fixes associated with this master fix record were as
follows:

e A.C. Transit

e Advance Auto Parts

e Bear Stearns & Co., Inc.

e Berkshire Realty Holdings, L.P.

e BiLLit Accounting and Information

e City of Flint, Michigan

e The Empire District Electric Company

e Heritage Valley Health System

e ICF Consulting Group, Inc.

e Norwegian Cruise Lines

e Providence Health Systems

e Universal City Studios, LLP

e University of Massachusetts

TomorrowNow reasonably believes that the HCM 8SP1 customers identified as
potentially contracting with TomorrowNow to receive fixes associated with this master fix record
were as follows:

e Borders Group, Inc.

e ConAgra
TOMORROWNOW’S THIRD AMENDED AND
SUPP. RESP. TO INTERROGATORIES
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Quad Graphics, Inc.
Rolls Royce of North America Inc.

Suburban Propane, L.P.

TomorrowNow reasonably believes that the HCM 8.3SP1 customers it identified to

potentially receive the fixes associated with this master fix record were as follows:

American Council on Education
Arvin Meritor, Inc.

Big Lots Stores, Inc.

Ciber, Inc.

Fairchild Semiconductor

Foot Locker Incorporated

Health and Human Services Commission
High Industries, Inc.

LS Management, Inc.

Olin Corporation

PepsiAmericas

Rent-a-Center, Inc.

Seattle Public Schools

Susquehanna Pfaltzgraff Company
Toshiba America Information Systems

Tropical Shipping USA, LLC

TomorrowNow reasonably believes that the HCM 8.8SP1 customers it identified to

potentially receive the fixes associated with this master fix record were as follows:

HUI-121375v1

Children’s Health System of Alabama
City of Huntsville

Delta Dental of Michigan

Kent County Michigan

Waste Management Resources LLP
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